#39.70 2/3/75
¥erorandum 75«17
Subject: Study 39.7C - Prejudgment Attachment {Cages in Which Attachment
Authorized )

This memorandum presents several alternetive drafts of Sectlon
483,010 which provide for the cases in which attachment ie authorized.
Exhibit I, attached heretc, traces the development of Section 483.010
as eracted; Exhibit 1T contains various meanings of "trade," "business,”

and "profession.”

1. Lleave Sectlon 433.010 as it 1s

Section 483.010 as enacted reads as follows:

483.010. (a) Except asotherwise provided by statute,
an attachment may be issued only in an action against a
defendant engaged in a trade, business, or profession on
a claim or claims for money in which the total sum-
claimed is a fixed or readily ascertainable amount not less
than five hundred dollars ($500) exclusive of costs,
interest, and attorney's fees. Each claim shall be based
upon a contract, express or implied.

(b) An attachment may not be issued if the claim is
secured by any interest in real or personal property
arising from agreement, statute, or other rule of law
{including any mortgage or deed of trust of realty, any
security interest subject to Division 9 {commencing with
Section 9101} of the Commercial Code, and any statutory,
common law, or equitable lien). However, an attachment
may be issued (1) where the claim was originally so
secured but, without any act of the plaintiff or the person
to whom the security was given, such security has
become valueless or (2) where the claim was secured by

a nonconsensual possessory lien but such lien has been
relinquished by the surrender of the possession of the
property. .

{c) An attachment may not be issucd where the claim
is based on the sale or lease or a license to use property,
thre. turnishing of services, or the loan of noney and the
property sold or leased, or licensed for use, the servicey
furnished, or the money loaned was used primarily for
personal, family, or household purposes.

(d} An  attachment may be issued pursuant to
subdivision {a) whether or not other forms of relief are
.demanded.



This provision has been the subjlect of several eritical comﬁents.
It does not make clear the time &t which the defendant must have been
engaged in the trade, businesa, or profession; this is a critical factor
in cases of retirees and persons who have.otherwiee ceaged activity which
is clessed as & trade, business, or profession. A second difficulty is
that the terms “"trade, business, or profecsion” are subject to widely
differing interpretaticns. {See Exhibit II.) The precise meaning of

these terms is important as regards both the particular activity (e.g.,

is a mechanic who 1s an employee engaged in & trade or business?} and the

degree of lnvolvement in that activity (is occasionsl or one-time conduct

of B trade covered?. is a guarantor on & business debt covered?)}. A third
problem is that the standard provided in subdivision (c) overlaps the
"en@g’ed in & trade, buainess, or profession" standard. Finmally, it should
Bgain be noted that, as enacted, subdivision (a) of Section 483.01C does
not in any way tie the claim to the defendant's trade, businesa, or profes-
slon. The alternative of leaving Section 483,010 as 1t is would leave
thege problems to the courts.

2. Amend subdivision {u) toc provide when defendant must be engaged in
a trede, businese, or profe-sicn

The following amendment of subdivision (a) makes clear that a person
engaged 1in & trade, business, or profession may not shield himself from '

attachment by retiring or ceasing bis conduct of the business.

483010. {a) Except as otherwise provided by statute,
an attachment may be issued only in an action againsta §
defendant engagedlin a trade, business, or profession on | L when the claim
a claim or claims for money in which the total sum aruse,
claimed is a fixed or readily ascertainable amount not less -
_than five hundred dollars ($500) exclusive of costs,
interest, and attorney’s fees. Fach claim shall be based

upon a contract, express or implied.




rThis amendment does not soclve the ambiguity inberent in the term "trade,

~ business, or profession,” nor does it eliminate the- bzb-pronged standard.

-

3. Return to "claim arising sut of conduct of trade, businesa, or profession”
Tstandard; delete subdlvision \c;

Section 483.010 could be revised as follows:

483010 {a) Fxcept as otherwise provided by statute,
an attachiment may be issued only in an action-against-a
defendantvpgaged in a trade, business, or profession-on
a claims or claims for money in which the total sum
clainved is a fixed or readily ascertainable amount not less
than five hundred dollars ($500) exclusive of costs,
interest, and attorney’s fees. Fach claim shail be based ~
upon a contract, express or implied ﬁnd shall arise out of the conduct

/by An attachment may not be issued i the clam is by the defendant
securcd by any interest in real or personal property of a trade, busi-
arising from agrecment, statute, or other rule of law ness, or profes-
(including any mortgage or deed of trust of realty, any sion .
security interest subject to Division 9 (commencing with
Section 9101 of the Commercial Code, and any statutory,
common law, or equitable lien). However, an attachment

~may be issued (1) where the claim was originally so
secured but, without any act of the plaintiff or the person
to whom the security was given, such security has
become valueless or (2) where the claim was secured by

a nonconsensual possessory lien but such lien has been

relinquished by the surrender of the possession of the

property.
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demanded.
This ie how Section 483.010 appeared in the Commission's printed recommenda-
tion. At the May 197k meeting, the Commission was persusded to change
to the 'present language. ({See items 8-10 in Exhibit 1.) It 5houldl be noted
that ret*.'xi'ning to this version would not solve the ambiguity of the term
"yrade, business, or profesaion” nor would it make clear whether guarantors

and one=time and occasional bueiness persons are subject to attachment. Of

course, guarsntors could be specifically mentloned in Se;:tion 483.010. This

alterpative does eliminate the overlap between subdivisions {(a} and {c) and



it avoids the necessity of specifying the time at which the defendant must

be engaged in business.

4. "Hand grenade" approach

In an effort to allow attachment on all nonconsumer contract claims,
Section 483.010 could be amended to list a variety of standards, any one
of which may hit a given defendant. This approach agsumes that the standard
of existing Section 483.010(a) will be interpreted in a menner that prevents
attachment in cases where we want attachment. It also assumes that subdivi-
sion (a) must specify the corts of defendants against whom attachment may be
issued because reliance solely on the standard provided in subdivision {c)
would allow attachment in cases where we do not want attachment. (This assump-
tion 1s contrary to the assumption supporting alternative number 5.) With
this in mind, consider the following version of subdivision {a):

483.010. (a) Except as otherwise provided by statute, an
attachment may be issued only in an action sgrinet-a-defeadams
engaged-in-a-trade;-businessy-or-professien on & claim or claims
for money based upon a contract, express or implied, in which the
total sum claimed is & fixed or readily ascertaineble amount not
less than five hundred dollars {$500) exclusive of costs, interest,

and attorney's fees +-Each-elaim-shall-be-baced-upen-a-eontraety
express-er¥-impilted- , sgainst any of the following defendants::

(1) A corporation.

{(2) A partnership.

(3) An individusl engeged in a trade, business, or profession.

{4) A guarantor on an obligation arising out of & trade, business,
. or profession.

{5) An individual, where the claim arose out of his conduct of a
trade, business, or profession.

Subdivisions (b}, (c), and {d) could remein as they are.

This alternative would not eliminate the overlap of standards for cases
in which an attachment may issue; in fact, it would add additionsl overlapping
standards. It would not clarify the meaning of "trade, business, or profession.”

However, this alternative would make clear that guerantors and retirees are

.



subject to attachment on business debts. Subdivision (¢) would have to be

retained to limit the scope of paragraph {3).

5. Repeal "engaged in trade, business, or profession" standard

In Memorandum 75-5, the staffreccmmended that the "engaged in a trade,
business, or profession" language of subdivision (a) be simply repealed. This
recommendation is based on the conclusion that the standard in subdivision (c)
(used primarily for perscnal, family, or household purposes) provides the more
important protection and that it completely obscures the standard in subdivi-
sion (&), The category of cases excluded by the standard in subdivision {c)
(consumer cases) is believed to be mutually exclusive of the cases where we
want to permit attachment--commonly referred to as commercial or business
cases. If one 1s of the opinion that '"engaged in a trade, business, or profes«
sion" denoctes independent contractors, corporations, and partnerships, but not
employees, then the repeal of the standard of subdivision (a) will be seen as
expanding attachment into those cases where an employee may have a contract
claim against him for property, money, services, and the like which he did
not use primerily for personal, family, or household purposes. This would
seem to be & rare sort of case.

However, if one 1s of the opinion that ‘“engaged in a trade, business,
or profession” denotes any money-making activity, including wage earning,
then the repeal of this language does not expand the avallability of attach-
ment. Remember that the types of property which may be attached are still
limited as provided in Section 487.010 and that individuals have the opportu-
nity to claim the exemptions stated in Section 487.020.

Section 483.01C could be amended to read as follows:



483008 (4) Bxcept as stherwise provided by statute,
an attachment may be issued only in an action g RSy
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a claim or claims for rnoney in which the total sum
-claimed is 4 fixed or readily ascertainable amount not less
“than five hundred dollars (3500} exciusive of costs,
interest, and attorney’s fees Haeh-cluim-shall-he-based
HUPOR-d-coriraet-oxprass-o-inpiied nnd the claim is
based on the sale or leaée or a license To use property,
the furnishing of services, or the ioen of money and the
property sold or letsed, or 1.iceneed Por use ; the services
furnished, or the money icened vas used primarily for
Bersonal, famliy, or household purpose: .

(b) An attachment may not be issued if the elaim is
secured by any interest in real or personal property
arising from agreement, statute, or other rule of law
(including any mortgage or deed of trust of realty, any
security interest subject to Division 9 (commencing with
Section 9101) of the Commercial Code, and any statutory,
common law, or equitable lien). However, an attachment
may be issued (1) where the claim was originally so
secured but, without any act of the plaintiff or the person -
to whom the security was given, such security has -
become valueless or {2) wherethe claim was secured by

a nonconsensual possessory lien but such lien has been
relinguished by the surrender of the possession of the

property.
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demuanded.

A lese extensive revision would merely delete the language "agsinst a defend-
ant enéagéd_ in a trade, Business, or profession” from subdivision (a}. The
revision set out above is thought to be prefersble because it puts the very
important limitation now provided in subdivision (c) in subdivision (a).

Rote thﬂt_l"contr&ct“ is assumed to be identical to "sale or lease or &



license to use property, the furnishing of services, or the loan of money, "
Existing Section 537.1 uses similar language instead of "contract” but also

specifies claims based on negotiable instruments.

6. Define "engaged in trade, business, or profession"

We could attempt to define "engaged in a trade, business, or profession"
for the purposes of the Attachment Iaw. This definition could be in the
first chapter or as a subdivision or sentence in Section 483.010. A defini-
tion could be used with any of the first four alterpatives discussed supra.
Many different wordings are possible as is obvicus from the examples provided
in Exhibit II; we offer the following for your consideration:

"Defendant engaged in a trade, business, or profession" includes

a corporation {whether or not organized for profit], a partnership, an

individual engaged in any activity for the purpose of making money,

(but does not include an individual who is solely an employee].
The Comment would point out that this includes a guarantor. A guarantor on
a consumer debt would presumably not be subject to attachment by virtue of
Section 483.010(c){used primarily for persomal, femily, or household purposes).

Respectfully submitted,

Stan G. Ulrich
Iegal Counsel



Memorandum 75«17
EXHIBIT I

Development of Section 483.010 (Cases in Which Attachment is Authorized)

1. At the December 1971 meeting,_the Commission considered & preliminary
draft of an attachment statute prepared by Professor Riesenfeld. The Minutes
indicate that the Commission decided to deal with the problem of exemption of
necessities ae required by Rendone in a direct manner:

The Commission consldered at some length the problems of defining
and dealing with "necessities."” The staff was directed to consider the
following guidelines in working with these problems. The general defi-
nitional standard for necessities should be more libersl than "essentiasl
for support"” and "necessities" should not be limited to those items
which are commenly required by all or nearly all perscns but should ine
clude those iteme which are necessary for the particular defendant and
hie family. On the other hand, & defendant should not be able to con-
tinue to maintain an extravagant or lavish life style.

The statute should separately describe those items which mist be
absolutely exempted without limitation and without requiring the defend-
ant to file a claim. These items should include a fixed amount in a
bank account, {ordinaryl household furnishings and wearing apparel at
the principel place of residence, and earnings. . . . Certain toole,
equipment, and vehicles should, if possible, also be included here. Howe
ever, the staff wae directed to investigate whether nonpossessory remedies
could be devised to deal with these kinds of assets.

In dealing with business property, e.g., accounts receivable, inven-
tory, equipment and other capital assets, the staff should consider treat-
ing the sole proprietorship separstely from a business cperated in e
corporate or partnership form--and should focus on protection for the
defendant-owner who "works with the tools.®

2. At the Jamary 1972 meeting, the Commission considered Memorandum 72-6
which gquoted Professor Riesenfeld as follows:
As I see it, the Commission ought to choose between four options:

(1) Abolish sttachment end rely solely on equitable remedies such
g8 injunctions and perhaps in particularly risky situations the appoint-
ment of recelvers;

(2) Iimit attachment so that it is issuable only by a maglstrate
in exceptioml situations, such as an absconding debtor or fraudulent
concealment. . . .

{3) Reduce the scope of attachment but still leave cases where
notice and hearing of the probable validity of the claim mey be neces-
sary, but revise the methods of levy;

(4) Change all methode of levy so that there are never any "use"
restrictions placed on the debtor and therefore no notice and hearing
may be required.

S



3. At the January 1972 meeting, the Commission ulso comsidered a
letter from Mr. Harold Marsh, which should reflect the intent of the
lnterim legislation. |

In part, it reads as follows:

% # & #* *

Specifleally, the principle upon whieh our

sugpestions arc based 1s that commercial cases should
be dealt with separately from consumer cases and that
the pfejudgment remedy of attachment, with z modified
procedure to meet the objections in Randone to the
present statute, be preserved in those cases where
credit is extended to a business.

It seems apparent from a'reading of the entire

Randone opinion that the Court is focusing almost entirely

upon the plight of a consumer who 1s being deprived,
wlthout a hearing, of the necessities of 1ife upon the
basls of a claim which (in the Court's eyes) 1s probably
fraudulent, 1In footnote 26 the Court gquotes a Congressman,
who was previously quoted in the Snladach case, to the
effect that "In a vast number of cases the debt is a
fraudulent one, settled on a poor lgnorant person who

is trapped 1n an easy credit nightmare; 1ln which he is
charged double for something he could not pay for even

if the proper price was called for, and then hounded into
giving up a pound of flesh." It is clear that the Court
was preoccupled with the plight of a poverty striken
perscn who has bought a color TV set for five times the
list price and 1s forced to let his family starve by the

legal process employed by the seller toc collect the debt.

On the other hand, the factual situation with

which we are concerned involves as a typical case one
business corporatlon selling grods on open account to
another busliness corporation for $10,000 or $50,000 or
$100,000 and desiring to have some effective means of
enforcing the oblligation, which has never been disputed,
short of waiting for 2 case come to trilal on the trial
calendar two or three years after it ls flled.

We do not belleve that there 1s any reason to

assume that the California Supreme Court would take the
same view of a2 properly restricted preJudgment attachment
statute applied to the latter case as they did with
respect to the former. We doubt that a statute can be
devised whlch is both constitutional (in the view of the
present members of the California Supreme Court) and
provides any effective prejudgment remedy for the collec-
tion of consumer debt. Therefore, the suggestions which
are made below exclude the remedy of attachment 1n that
situatlon. ‘

-2-



Based upon the foregoing general principles we
have the following suggestions regarding the restriction
and revision on the remedy of prejudgment attachment in
Californja, which we believe would clearly survive the
constitutional tests set down in the Randone case.

I. Restrict the remedy of attachment to an
actlon against a business or a non-resident .

While there obviously is a problem in formulating
a satisfactory definition which will distinguish "businesses"
from "consumers," we believe that the following avenues of
approach to that distinction are worth consideration:

A. In one respect it 1s very easy to
distinguish debtors who are in business and that is simply
to provide that the remedy of attachment is always available
against a corporation or agsinst a partnerships with respect to
partnership property. A business corporation or a partnership
exists only to engage in business and the assets contributed
to those artificial entities aré a trust fund for thelir
ereditors. Any concern about depriving the defendant of
the "necessities of life," with which the Randone case was
50 preoccuplied, 1s obviocusly irrelevant in connection with
a corporate or partnership debtor. We suggest that in
addition to providing for the remedy of attachment against
such business entities in the Code of Civil Procedure, an
amendment should be made to the Corporations Code to make
it a conditlon to the charter of every domestic corporation
and of the qualification to do business in this State of .
every foreign corporation, and a condition of the formation
of any general or limited partnership under the provisions
of the Corporations Code, that the entity 1s subject to the
rights of its creditors to attach its property in accordance
with the provisions of the Code of Civil Procedure.

B. With respect to a sole proprietorship,
there is obviously greater difficulty in distinguishing
between a true business situation and the small artisan
without employees or capltal goods who is merely working
for himself rather than for an employer, and who therefore

should probably be treated the same as an employee (or,

in other words, as a "consumer"). However, at least one
approach would be to provide that those businesses referred
to in Division 6 of the Unlform Commercial Code dealing
with bulk sales notices, even though conducted as sole
proprietorships, would be treated in the same manner as
corporations and partnerships with respect to the right

of attachment. These businesses include retall and whole-
sale merchants and certaln service businesses (baker, cafe
or restaurant owner, garage owner, c¢leaner and dyer). It
might also be possible to include in the "business" category

3



a sole proprietorship based upon the number cf 1its employees,
even though 1t 1z not & merchant or one of the §pecific

types of service buslnesses listed in Division b of the
Uniform Commercial Code. In particular, a suggestion has
been made that bullding contractors should be inciuded in
this category even whén they are operated as sole proprietor-
ships. . .

In any event, we do not believe that 1t is an
Impossible tashk to formuiate a reasonable deflinltion of an
individual whe should be treated like a corporation or
partnership because he is "in business™ on a substantial

scale.

C. In addition to the foregoing categories,
we helleve that the remedy of attachment should be available
wlth respect to non-residents and persons who are not subject
to personal service of process, in order to permit a Callfornla
creditor to obtain Jjurisdlietion In this State. + # » '

D. In addition to the preceding categories
of debtors, an attachment should unquestionably be permitﬁed
with respect to any goods which have been made the subject of
a bulk sales notice. s + » ) t :

II. Restrict the nature of the claims for which .
an attachment can be levied to debts consisting of liguidated
claims for money based upcon money loaned, goods scld and
delivered, rent, or services rendered.

One of the problems with the way 1in which the remedy
ol atlaclhiment has been broadened in Califorrila has becn its
extenslon to cover claims where there is a ratherp large
probability that the defendant has at least an arguable defense
to the claim, as opposed to those claims where such a defense
probably will exist in only a minute fraction of the claims
agsserted. For example, to permit an attachment in an action
for personal injury is to permit it in a situation where there
1s no reason to suppose that the claimant is more llkely to
prevail than the defendant and where it is virtually impossible
o judge the relative merits of their positions without a full
scale trial.

On the other hand, we belleve that the concept
behind the restriction in resident cases in the past to
actions on a contract "for the direct payment of money" was
a sound one. In other words, the Legislature was groplng
for a formula which would segregate those cases where 1t 1is
highly improbable that the defendant is going to have any
valld defense to the claim. Unfortunately, the California
courts paild no attention to this limitation ir the statute
and extended the remedy to cases of "implled contract" where
there had been a rescission of a2 previous transaction, or
where a plaintiff "waived the tort and sued in assumpsit "
and where probably a complex legal dispute was involved in
which either party was ac likely to be in the right as
the olher.

L]



We Lelleve that restricting the remedy of attach-
ment to those types of business debts mentioned above, where
the Jdebtor has agreed te pay a specified sum of monesy for
goods or services or in repayment of a loan, would mean that
in the overwhelming proportion of the cascs there could be
no éegitimate argument as to whether the debt was or was not
owed,

There would of course be a minority of cases in
these categories where the defendant had a valid defense,
and the procedure which we suggest below would give him every
reasonable cpportunity to assert that defense at the initiation
of the proceecding. '

- * * w #
4, At the Jamary 1972 meeting, the Commission made the following

decision:

The provisional remedies provided should be aveileble in an.
action: (&) for the recovery of money in a fixed or reasonably
ascertainable amount {but not less than five hundred dollars, ex-
clusive of interest and attorney's fees) upon a contract either
exprees or implied where the contract is unsecured or the original
security has become valueless without the act of the plaintiff;
{b) for the recovery of money if the remedy 1s necessary for the
exercise of Jurisdictiom; (c) for the collection of taxes or an
obligation or penalty imposed by law; {d) for the recovery of
public funde paid over to & person engaged in the unlawful sale
of narcotices in the course of an investigation of-such activities.

The Commipsion continued its determination to deal directly with necesgities:
Under no circumstances may "necessities” be seized. Recessities may,
however, be made subject to & lien. Normally, a corporation or
Fartnership should not be entitled to an exemption for necessities.
However, even where a defendant is doing business in a corporate or
partnership form, he should be permitied to show that he is substan-
tially equivalent to a self-employed sole proprietor and, hence,
should be afforded an exemption for necessities. . . .

5. The basic structure of the statute as it was printed in the tenta-
tive and fioal recommendations appeered in August 1972. At the September
meeting, the Commission approved & provision which limited a{tachment to
contract claims "arising out of the conduct by the defendant of a trude,
business, or profession." The attempt to specify exempt property was

abandoned and & section like Section 487.020 was approved. The Minutes



record that the "staff was directed to continue working on a comprehensive
reviaioy of an attachment statute which provides relief only in commercial
cases.”

6. The queetionnaire sent out in 1972 stated that commercial cases
are "cases where the writ of attachment was issued in an action brought
against a going buslness to recover payment for money loaned or for materismls,

goods, or services provided to the btusiness by an unsecured creditor." A

consumer ceése was described as an "action against an individual for goods
or services furnished to him for his own use or for the use of his family
(e.g., medical serviées, furniture, appliances).”

7. In a letter of April 11, 1974, Mr. Harold Marsh proposed that
Section 487.010{c){property of an individual subject to attachment) dbe
amended ae follows:

{c) Where the defendant is an indiviaual engaged in a trade,
business, or professiocn {including a partner who ies individually
liable for the partnership debt) all of his real property and all
of hie following preoperty if it 1is used or held for use in the
defendant's trade, business, or profession or if the property of
that type then owned vap reflected in any financial statement
furnished to the plaintiff for the purpose of obtaining credit.

The Commission did not accept this proposed amendment to AB 2948,
8. At the May 1974 meeting, the Commission considere& the following

proposal of Mr. John Bessey:

The Exscutive Committee of the California Assoclation of
Collectors has askad me to bring to your attention several
provisions of the above-referenced bill with which they have
obisction. I make spescific reference to Section 1433.010 which
deseribes the type of actions in which an attachment ls
authorized, A8 you are aware, under the present law the nature
of the ¢laim 18 not limited to one that arises out of conduct
by the defendant in a trads, business or profession, You have
so limited the nature of the action in your proposed leglsiation.
The problem arises in specifically defining the nature of the
debt such that it falls within the criteris of your proposed
Section 14B83.010. Often a direct loan of money is made and it is
not known whether it was used in & business activity or used for
personal services., In that the type of defendant is limited to
one who 15 enpaged in a business or profession and the type of
property subject to attachment is severly limited witnin the

~fm



ambits of the Randone decision, it is our opinion that this
further restriction on the nsiure of the action is unwarranted.
We would hope you would consider seriously deleting this
provision.

3. In Memorandum Ti=32, the staff responded to Mr. Bespey's suggestion

as follows:

We belleve Mr., Beseey’'s letter is self-explanmatory. Im response
to his objections, we reproduce below excerpte from pages T22-T25 of
cur printed final recommendation. We also note that we do not believe
that it will be very difficult for a plaintiff to know (or show) that
a claim arises out of the conduct of & business. . . .

Cases in Which Attachment
Is Authorized

The situstions where sttachment may be authorized are
kmited by constitutional . A dominant theme.of
the recent California and al court decisions in the area of
prajudgmmtremedluhthntmbofmimﬂviduﬂwhichm
“necessities of life” are constitutionally entitled to special
protecﬁonbecnunoftheutmel-mdlhiptothemdividud
which results when he is deprived of their use. In its discussion
of “necessities,” the court in Randone referred in part to such
consumer goods as “television sets, refrigerators, stoves, sewing
machines and furniture of all kinds.” Certainly a partially
effective, if indirect, way of preventing attachment of such
consumer necessities is to deny the use of the remedy in actions
based on obligetions generally and to authorize sttachment only
in actions to recover debts arising out of the conduct by the
defendant of a trade, business, or profession. The 1972
legislation took just such an spproach; it provides for
sttachment where the action is for an unsecured liquidated sum
of money based on money loaned, & negotiable instrument, the
sale, lease, or liconsed use of real or pérsonal property, or
services rendered and is against any corporation, partnership, -
or individual engaged in a trade or business.

In essence, then, the 1972 act tends to restrict the availability
of attachment to eonumereial situations by generally permitting
attachment only against persons or organizations engaged in
commercial sctivities. Unfortunately, the 1972 act does not
specifically tie the types of alleged debts which may form the
basis for attachment to the business ectivities of the defendant.
Hence, for example, the 1912 act would not permit the
attuchment of the pruperty of un ordinary resident wage earner
in an action based on the furnishing of medical services or the
sale of consumer goods to such individual. The act would,
however, pcrmit the attachment of the property of an
individuai doing business as 4 grocer or seli-employed plumber



en the samne type of debt.!* This inconsistency should be
eliminuted. The Commision recommends that the policy
implicit in the 1972 act he continued by authorizing
nonjurisdictional altachment only in those ceses where the
claim is based on an unsecured contract, whether express or
tmplied, and arises out of the conduct by the defendant of
trade, business, or profession.

* b 3* # *

it St il

" There is & poselbitity that the 1972 piatube i void torfar uy it atthorizes attachment
In contumer—a: distinguished from commeriochact.on. The diie to the 972
enaciroent provides that it is oo “relating o sitschment in commercial actions.”
Section 9 of Articks IV of the Callfornix Cmrutuumpmvlduinpuﬂ:”hmm
shall embrsce but one sublect, which shal} be expresed in its ttie 1 o tatite
embreces & nibjoct oot expressed in ity Btde, aaly the part not eapressed ia void

10. At the May 1974 meeting, the Comrission decided to amend
AB 2948 in response to Mr. Begsey's sugpestions:

The Commission directed the staff to draft proposed amendments to
Assembly Bill 2948 (prejudgment attachment) and to conform the
Comments to the statute to implement the following policy: Attach-
ment should not generslly be available where the person on whose bea
half the attachment is sought knew or should have known at the time
he s0ld or leased the property, furnished the services, or loaned
the money on which the claim iz based that these were to- be-used
wholly for other than a commercisl or business purpose (or primerily
for personal, family, or household purposes). The staff wes further
directed to consider whether additional amendments mre needed to
protect the plaintiff from 1liability for wrongful attachment where
he reasonably believes that the claim ig ‘based on a commercial--as
distinguisghed from & consumer--transsction.

il. At the June 1974 meeting, the Commission considered Memorandum

7429 which dealt with the change epproved at the May meeting:



At the May meeting, the Commission directed the staff to attempt to
draft amendments to AB 2948 which would permit attachment generally
against a business defendant but preclude attachment where the person on
whose behalf the attachment is sought knew or should have known that the
property or services he provided were to be used wholly for other than
commercial purposes. Set out below is a revised version of Section
483,010 which indicates the changes from the present bill which could
perhaps implement this directive.

483.010. (a) Except as otherwise provided by statute, an
attachment may be issued only in an action against & defendant
engaged in a trade, business, or profession on a claim or claims
for money in which the total sum claimed is a fixed or readily
ascertainable amount not less than five hundred dollars ($500)
exclusive of costs, interest, and attorney's fees. Each claim
ghall be based upon & contract, express or implied ;7 amrd shail
seine out of the esnduct by the defendant of & tredey businessy
or prefiecssion . The eiaim shail not be

{b) An attachment may pot be issued if the claim is secured by
any interest in real or personal property arising from agreement,
statute, or other rule of law (including any wortgage or deed of
trust of realty, any security inmterest subject to Division 9
{commencing with Section 9101) of the Commercial Code, and any
‘statutory, common law, or equitable lien). However, an attachment
may be issued (1) where the claim wﬁs originally so secured but,
without any act of the plaintiff or the person to whom the security
‘'was given, such security has become valueless or (2) where the

¢laim was secured by a nonconsensual possessory lien but such lien
has been relinquished by the surrender of the possession of the

proparty.



€4} (c) An attachment may not be issued where the person who

s0ld or leased, or gave a license to use, the property, furnished
the services, or loaned the money on which the claim 19_ based knew
or should have known at that time that these were to be used
[wholly for other than a commercial or business purpose] [primarily
for personal, family, or housechold purposes].

{d) An attachment may be issued pursuant to subdivision (a)
whether or not other forms of relief are demanded.

The staff is not satisfied with this proposal. We bellieve that
“consumer" attachment should be precluded in any event regardless of the
plaintiff's knowledge or lack of knowledge. We think a better alter-
native to subdivision (c) would be the following:

{c) An attachment may not be issued where the claim is based
on the sale or lease or a licemse to use property, the furnishing

of services, or the loan of money and the property scld or leased,
or licensed for use, the services furnished, or the money loaned
was used [wholly for other tham a commercial or business purpose]
[primarily for personal, family, or household purposes].

-10-



12. At the June 1974 meeting, the Commission approved the proposed
amendments to Section 483.010, including the following version of subdivi-
sion (c¢):

(c) An attachment may not be issued where the claim is based
on the sale or lease or & license to use property, the furnishing of
services, or the loan of money and the property sold or legsed, or
licensed for use, the services furnished, or the money loaned was
used primarily for personal, family, or household purposes.

The Commission alsc directed the staff to “resist any further substantive

changes when the blll is heard by the Senate Judiciary Committee in August "

-11-



Memorsndum TS5-17

EXRIBIT IT

A. BStatutory Definitions of Trade or Business uand Heleted Terms

L. Corporations Code § 15002 {Uniform Pertpership Act):
"Businesn" includes every trede, occupetion, or profeesion.
2. Evidence Code Section 1270 defines “"business,” for purposés of
the businecs record exception, as follows:

As used 1in this artlicle;, "a business" includes every kind
of business, govermmental activity, vrofession, sccupation, call-
ing, or operatioa of institutions, whether csrried on for profit
or not.

3. Government Code Section 7200(d) defines "business,” for purposes

of relocation mssistance, as follows:

W ® * ¢ CRustpess" meaid aby Jawiul aetivity, sxoept o T ajrrtindion, e
dneter prlinarity:
f1} For the purckase, sabe, lease, oF cental of persona? aml Teal progerty, and

Pl e i e e

far the manuf.;r't.m- prnum,mg, br markot lm- of pr -m;:buh “comroditles, or
#ny other pe penumu! Frroporty
* O f ) For the side of aervlees fo the public:

A 3 By aonenproflt * ¢ F gogaplestion: or

{4y SBotely for the jmerpose of Sectinn ?3&2 for nq\.i\.t!: £ :I't fhe purchase, sale, resale,
e b fHeture, mxmw.mg wlh e PKUHBE of ;mhiu(h e L w!mh, I sl pmpcrty,

at services by the ervetivn maintengiee of an widuer v rh-»jl*g iimp!ujf,

whitther or ool wuch daplay is loveiod on the Pressiaes o TR e iave
uctivities are vonducted. T

k. Government Code Sectlon 82005 (Proposition Q=~Political Reform
Act of 1974} defines "business entity," as foliowe:

"Businesz entity” means any orgeuaizatinon or enterprise
operated for profit, inciluding but not limited to & proprietor-
shlp, peartnership, firm, business truet, joint venture, syndi-
cate, corporation or assoucistion.

5. For purposes of workmen's compensation, the Iabor Code provides

the following detinitions:

§ 3351. Employee

“Employes" means every person in the service of an employer
under any appointment or contract of hire or apnrerticeship, express
or implied, oral or written, whether law fully or unlawfully employed.,
and includes:

(2} Aliens and minors.

«l~



P . I N e
(b A5 ciected ol appoinive Dt

ciars of quasi-puis

fooy Al SR
SeEe Rn SULTL

e o Boards of &

erEinns Vo 4 :
eorporatiom D pay; provided et wheer he gificers anaG du'u‘{:ii}m
of any surh prhaly coppc e hon e L solr smarcholders therenf, the
eOPpPOTATIG ARG sawh oo anc 4ireetors shall come under ‘ih_l‘f.l Cial-

Shasmion ooy by clection as provided

Jic oy privale oo

-

vensulion proyedens o s
Section 416157

R .
3 33572,  Lwmpleyee
fEmploves” exeiudes:

{a) Casusl employment. Any poeoson whase cmpioyment is hath
castiad and nod in the coarse of dhie srude, business, profeesion, or 0o-
cupation of his craployer.

{b) Newspaper and megarine,  H0Y Dorhun angaped in versding,
selling, offering for sale, or delivering directly 1o the public, any
newspaper, magazine, or periodical where the title thereto has passed
to the person so engaged.

(¢) Retigious charitabie nr relief workers, ARy peson perforne-
ing services in return for aid ar sustenance onky, received from any
religious, charitable or relief organization.

{d) Deputies for own convenieRee. Any person holding an ap-
pointment as deputy clerk, deputy sheriff, or depuly constalie ap-
pointed for his own convenience, and whn recelves no compensation
from the county o musicipal corporation or from the citizens thereol
for his services as such deputy. This sxclusion is oporative only as to
employment by the county ov runicipal corporation and does not e
prive sny pErscn 5o deputized] from recourse against b private RSO
employing him for injury occurring in the course of and arising out
of such employment.

fe} Conviet lnbor,  Any convict whose jabor is used by the State
Highway Cominissics: on staie highways or roats,

(f} Domestics. Any person engaged in hauschold domestic serv-
jce excupt as provided in Section 33385 ¥or puposes of {his subdi-
vision, household domestic seovive shall include, but not be limited to,
the part-thine care and supervision of childven i a private residence.

(g} Crmpvolunleers. Any nersen performimz voluntary services
at or for a recceational cump, hut or jodge pporated by a nonprofit
organization, exempt ITom fedora! income fax under Section 101 {irk

of the Internal Revenue Code, of which he or o member of his family
is a member and whe receives no compengation for such scevices oth-
er than meals, lodzing or transportation, ’

{h) Part-time pardeners. Any person engaged as a part-time
gardener in connection with a private dwelling;, provided, the number
of hours devoted to such werk for any individual does not regulariy
exceed 44 hours per month. This exciusion is operative only as 1o his
employment by the owner or oecupannt of such a private dwelling, and
does not deprive any such pert-time gardener {rom recourse under
this division against any ather porson eraploying him for injuries oc-
curring in the course of and arising out of the employiment,



{1) Ski patroimen. Any parsomn perforraing volsntaty serviee as
a ski patrolman who receives no compng:! o for auch weovices other
than meals or lodging or the use of ski tow or ski iift {ariilties,

(i’ Participania in sporls or atileties.  Any person, ather than
a regular employee, particlpating in sports or athioties who receives
no compensation for such pariicipation other thom dhe =0 of athletic
equipment, uniforms, transportation, traval, maoals, lodgings or other
expenses incidental ihereto. [ovbar provisiona contain additional
exclusiona, }

§ 3353. Indepeadent contracior
L “Independent contracior” FRANg any yrrson who renders sorvice
for a specified recompense for a specified resul, under the contrel of
. his principal as to the result of his work only and not as 1o the means
by which such result iz accomplished.

§ 3354. Casual

“Casual’ rofers only to employments where the work contem-
‘plated is to be completed in not exceeding 10 working days, without
regard to the number of men employed, amd where the total labar
cost of such work”is less than one nundred dollzrs (§1060); such
amount not to include charges other than far personel services.

§ 3355. Course of trade, business, professiot oY secupation of
his employer
nCourse of trade, business, profession or accupativn of his em-
ployer” includes all sorvices tending toward the preservation, mainte-
nance, or operation of the pusiness, business premises, or usiness
property of the employer.

§ 3356. Trade, business, profession, or oeeupriion of his em-
plover
“Tpade, business, profession, or oecupation of his employer” in-
cludes any underiaking actuaily engaged in by the employer with
some degree of regularity, irrespective of the trade name, articles of
incorporation, or principal business of the emnployer.

€. Iabor Code Section 6303( %} defines “employment" for purposes of

the occupstional safety and health act as follows:

(1) “Emplesiest’ inetinbes ghe caeeyiog on af any frinde enterprise, projeet, M-
distty, business. oecnpation or work, fehsibiner sl eavnvating dromlitivy, il
consirartlon Work, dr uny process ar operalar noaany Wy pebped  thersla, in
which ahy person is oimesged or pelfdtivd (o wers tor Inre oxeopt heusthold de-
mostle sorvice.




T Reveaus end Toxatiog Joue destion U{_,_,hj gufines "tusiuess” for
purposes of the Seler anud Use Taxes law 2o follews-

"Business" includes any activity sngaged i by any person or
caused to be engaged in by him witi the object of galin, benefit,
or advantage, either direct or indirect.

8. 'Revenue and Taxetlon Code Tection 1702C defir 2g "+rade or businesa"
for purpuses of the Persongl Income Tax IBaw as follows:

"Prade or business” Includes the performance of the functions
of public office.

9. Revenue and Texution Code Section 25120(s} defines "business income"
for purposes of the Uniform Division of Income for Tex Purposes Act as

follows:

(a) "Business income" mesns income arising from trensactions
and activity in the regular course of the taxpayer's trade or buslness
and includes income from tangible and intangible property if the acqui-
sition, mapagement, and dispositlon of the property constitute integral
parts of the taxpayer's regular trade or business operations.

10. hnemploymﬂnt Insurance Code Section 621 defines "employee" as

follows:

§ §2i. Definition

"Employec” means uli of the foltowing:

{e) Any officer of 2 corporaiion.

() Any Individua! who, vuder the usual ecommen e rules applicable in deter-
mining the employeremployee relationship, hog the starus of an enmptoyes,

(e} (1) Any lndividusl, other then an individual who 1s an empluyee under sube
dlviglor (8) sr (b), who performs merviesr for remuneratlon for an - employing
urlt if the contract of servies contemplares that substantially all of such services
are to be performed perpongily by such ludividual either:

{A) Ar an ageni-driver or commbsslon-driver cngaped in distribating ment prod-
ucts, vegetable products, fruit products, bakery produnts, beversges rother thum
miik), or laundry or dryclerning services, for hia princlpal.

{R) As a travellog or city salesman, other than us &n agent-driver or commie
slondriver, engeged upon 2 full-time busis to the solicltation on behnlf of, sod the.
trapsrotesion to, hlz poincteal (excent for sldeline ;ales activitier on hohslf of sothe
other person} of urdgore Zrom whelonders, setatlers, COTHEReLers, ar operators of
hotels, restaucants, or other sitmilar escsbllshments for werchandine fur resale or,
supplies for use ir their buslneas operaflons, .

{2} An individusl shell rot be [nebided in the term “employee” snder the pro-
visions of thiz subdivieien 8 suck iodividual has & snbstantinl nvestment o fa-
cliltles used in conciction with the performance of such seeviess, other than In
fuellities for tranaportation, or it the scrvices are In the natare of a Ringle trans-;
detion not part of & continuluyg retutlonstip wlth the employieg unit for whom-
the serviees are performed,

(@} Any. Indivhinal who in an employee pursuent to Section #0105 or 680, T

wlu



12. Internal Revenue Code Section 126{a) provides as follows:

{a) There shall be allowed as a deduction all the ordinary and
necessary expenses paid or incurred during the taxable year in carry-
ing on any trade or business.

Thig provision of course applies to individual employees, e.g., for

traveling expenses and professional education.

Case Iaw Definitions of Trede or Business

1. Iong v. City of Anasheim, 255 Cal. App.2d 191, 63 Cal. Rptr. 56 (1967),

summarizes several definitions of "business" as follows:

The term "business™ as used in a law imposing a license tax on businesses,
trades, professions and callings, ordinarily means a business in the trade
or commercial sense, one carried on with a view to profit or livelihood.
In statutes relating to license taxes, the word "business" means that which
occuples the time, attention, and labor of men for purposes of livelihood
or for profit. . . . Business in its broad sense embraces everything about
which one can be employed; the word is often synonymous with cslling,
occeupation, or trade engaged in for the purpose of obtalning a livelihood
or profit or gain. . . . An occupation or employment will not be excluded
from the classification of business merely because it actually resulte in
loss instead of profit; but it is essential that livelihood or profit be
at least one of the purposes for which the employment is pursued, in
order to bring it within the accepted definition of the word.

2. In the process of construlng a will, the court in Estate of Friedrichs,

107 Cal. App. 142, 290 P. 5k (1930), said:

Business 1s not a technical word and has no definite, popular or legal
meaning. If dictionaries are searched the definitions are found to be
vague and shifting, such as "employment," "work," "buying and selling,”
and among other definitions "a commercial or industrial enterprise."”
Courts may properly give a wider significance to a particular word than
is given by dictionary definition.

3. City of Los Angeles v. Rancho Homes Inc., 40 Cal.2d 76k, 256 P.2d 305

(1953), concerning the interpretation of a license tax ordinance, contains

the following:

"Trade" has been defined as "equivalent to occupation, employment or
business, whether manval or mercantile. Whenever any occupation,
employment or business 1s carried on for the purpose of profit or
galn or livelihood, not in the liberal arts or in the learned profesg-
sions, it is constantly called a trade." . . . "The word '"occupation'

- is an extremely broad term sufficient to include any business,
trade, profession, pursuit, veocation, or calling.”.

-5



L. In In re Sozzi, 54 Cal. App.2& 30%, 129 P.2d 40 (1942), interpreting
an ordinance of a sanitary district, the court determined that "gathering

rbage" 1s not a trade, business, or occupation "in any proper sense."
! : ¥
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